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WHEN RECORDED, RETURN TO: 
CITY OF SCOTTSDALE  
ONE STOP SHOP/RECORDS 
(Ruth Johnson) 
7447 E. Indian School Road, Suite 300 
Scottsdale, AZ 85251 
 
 

FIRST AMENDMENT TO INTERGOVERNMENTAL AGREEMENT  
REGARDING JOINT USE SCHOOL SITE 

(DESERT CANYON ELEMENTARY SCHOOL) 
 

Contract No. 1995-009-COS-A1 
 

This First Amendment to Intergovernmental Agreement Regarding Joint Use School Site 
(the “First Amendment”) is entered into and effective this __________________, 2021, by and 
between the City of Scottsdale, an Arizona municipal corporation (the “City”), and Scottsdale 
Unified School District No. 48 of Maricopa County, Arizona, a political subdivision of the 
State of Arizona (the “District”). 
 

RECITALS 
 

A. The City and the District entered into Intergovernmental Agreement Regarding 
Joint Use School Site, City Contract No. 950009, dated February 6, 1995, and recorded in the 
Office of the Maricopa County Recorder at 95-0315560 on June 1, 1995 (“Agreement”) to 
transmit property and discuss development, usage, management and maintenance of the site 
southeast of Thompson Peak Parkway and south of McDowell Mountain Ranch Road for use as 
an elementary school, library and other items as described more particularly in the Agreement. 

 
B. The District owns and operates Desert Canyon Elementary School which abuts City 

property at that location. 
 
C. The District desires to make additional improvements to the City’s property 

including adding a concrete sidewalk, benches, and a shade structure. 
 

D. The parties now desire to modify the Agreement to allow the District to make such 
additional improvements, to set forth the rights and obligations relating to such improvements and 
to update other provisions of the Agreement.  Capitalized terms in this First Amendment shall have 
the meanings set forth in the Agreement unless otherwise defined herein. 
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E. The parties acknowledge that when the Agreement was originally entered into, it 
was contemplated to be restated with final improvements and locations before the District took 
title to the Property but that such restatement never occurred. The parties further acknowledge that 
the improvements depicted in the exhibits to the original Agreement were not constructed exactly 
as outlined and that the library on the District Parcel is the District’s and not shared or joint use.   
However, the parties agree that these differences have not caused a material change in the operation 
of this Agreement and to expedite the ability for the District to make the Improvements (defined 
below), the parties agree that this First Amendment is focused on the subject of the Improvements 
and that such original Agreement exhibits will not be updated at this time.  
 

NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration received, the parties hereby grant to each other certain easements as hereafter 
described and make certain other agreements as follows: 

 
TERMS 

 
1. Amendments.  The following provisions of the Agreement are hereby modified as 

follows: 
 

1.1 Given that the original construction obligations from the Agreement have 
been completed or expired, Section 1 of the Agreement is hereby deleted in its entirety and 
replaced with the following: 

 
1.  Optional Additional Improvements. The items attached hereto as 

Exhibit 1 depict the various additional improvements to be constructed upon 
the Property (the “Improvements”).  It is the intent of the District to construct 
the optional facilities as depicted.  The Improvements shall include: concrete 
sidewalk, benches, and shade structure. 

 
1.1 Ownership of Improvements; Disposal of Property. All 

Improvements constructed and installed on the District Parcel shall 
automatically and immediately be owned by the District, and all 
Improvements constructed and installed on the City Parcel shall 
automatically and immediately be owned by the District for the term of this 
Agreement but shall be surrendered to the City free and clear upon the 
termination of this Agreement. 

 
1.2 Access during Construction/Installation.  The City is 

concurrently granting to District and its contractors that are retained to 
construct the Improvements a non-exclusive temporary construction 
easement to construct the Improvements as set forth in Exhibit 2.  District 
shall repair all damage caused by District or its contractors to improvements 
and land within the easement area and, with the exception of the location of 
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the Improvements, shall restore the easement area to its original or better 
condition. 

 
1.3 Access Easement for Improvements.  The parties shall share 

access to the Improvements as set forth in Exhibit 3.  In addition to the 
Access Easement set forth in Section 8 of this Agreement and the 
corresponding exhibits, the City is hereby granting to the District a 
perpetual non-exclusive easement for the area containing and around the 
Improvements as described and depicted on Exhibit 3. 

 
1.2 Given that the original construction cost obligations from the Agreement 

have been completed or expired, Section 2 of the Agreement is hereby deleted in its entirety and 
replaced with the following: 
 

2. Construction Cost and Performance.  Financial responsibility for the 
Improvements; the responsibility to design, construct, and install the Improvements 
in a good, workmanlike, and professional manner; the responsibility to follow all 
zoning, building permit, and other similar regulatory processes and requirements 
(including without limitation initiating the pre-application process with the City of 
Scottsdale); and the responsibility to obtain all certificates, licenses, permits, and 
other consents and approvals that may be required by any authorities for the 
construction, installation, and equipping of the Improvements, shall be on the part 
of the District.  Additionally, before proceeding with the construction of the 
Improvements, the District shall first obtain written approval from the City contract 
administrator of the design and plans for the Improvements, which approval may 
be withheld in the City’s sole and absolute discretion.  This approval is for the 
purposes of this Agreement only and does not replace any zoning, building permit, 
or other regulatory requirements.  The cost of the construction is being donated by 
the Desert Canyon Parent Teacher Organization.  If the District begins the 
Improvements, it shall complete construction and installation of the Improvements 
within ninety (90) days of commencing construction (“Deadline”); provided that 
the Deadline may be extended upon mutual agreement of an authorized District 
representative and the City contract administrator.  If the Improvements are 
commenced but not complete by the Deadline, District shall restore the area to the 
condition it was in prior to commencement of work or better condition, within sixty 
(60) days of the Deadline, as may be extended.  Any worker, material, or 
mechanic’s lien filed against the City Parcel, for work claimed to have been done 
for, or materials claimed to have been furnished to the District, shall be discharged 
by the District, by bond or otherwise, within twenty (20) days after the filing 
thereof, at the District’s sole cost and expense. 
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1.3 Section 16 of the Agreement is hereby deleted in its entirety and replaced 
with the following:  
 

16. Miscellaneous. This Agreement shall be governed by the internal 
laws of the State of Arizona without consideration of Arizona choice of law rules. 
This Agreement may not be amended except by formal written amendment 
executed by both parties. There are no third-party beneficiaries to this Agreement.   
Time is of the essence of this Agreement.   The prevailing party shall be entitled to 
its costs (including reasonable legal fees) in the event of any dispute concerning 
this Agreement. All exhibits attached hereto are incorporated into this Agreement 
by this reference. This Agreement constitutes the entire Agreement between the 
parties with respect to the subject matter hereof.  The terms of this Agreement shall 
control over the terms of the Master Intergovernmental Agreement between the 
parties, dated April 30, 2001 (Agreement No. 2000-043-COS), to the extent they 
are in conflict. The City contract administrator for this Agreement is the City Parks 
and Recreation Director or designee. 

 
1.4 Section 17 of the Agreement is hereby deleted in its entirety and replaced 

with the following: 
 

17. Intergovernmental Agreement. This Agreement is made pursuant to 
A.R.S. § 11-951, et seq. but is intended to be effective between the parties 
regardless of the application of such statutes. This Agreement shall be recorded by 
the parties in the office of the Maricopa County Recorder and shall become 
effective when so recorded. This Agreement is perpetual unless and until changed, 
superseded, or terminated by mutual agreement of the parties, which is subject to 
both parties’ governing body approval. The parties do not anticipate having to 
dispose of any property upon partial or complete termination of this Agreement. 
However, to the extent that such disposition is necessary, property shall be returned 
to its original owner.  Within ten (10) working days after the execution of this 
Agreement, City and District shall cause this Agreement to be recorded in the office 
of the Maricopa County Recorder. 

 
1.5 A new Section 18 of the Agreement is hereby added as follows: 

 
18. Indemnification and Insurance.  
 

18.1 Indemnification.  To the fullest extent permitted by law, 
District, its successors, assigns, and guarantors, must defend, indemnify, 
and hold harmless City of Scottsdale, its agents, representatives, officers, 
directors, officials, and employees from and against all allegations, 
demands, proceedings, suits, actions, claims, damages, losses, expenses, 
including but not limited to, attorney fees, court costs, and the cost of 



Contract No. 1995-009-COS-A1 

 JNM:pjs  4134746.5  10/28/21 
18907512v4 

Page 5 of 11 

appellate proceedings, and all claim adjusting and handling expense, related 
to, arising from or out of, or resulting from any act or omission, negligence, 
recklessness, or intentional wrongful conduct by District in the performance 
of this Agreement, including but not limited to, any subcontractor or anyone 
directly or indirectly employed by any of them or anyone for whose acts 
any of them may be liable and any injury or damages claimed by any of 
District’s and subcontractor’s employees. 

 
18.2 Insurance Requirements.   

 
A.  At the same time as execution of this First 

Amendment, the District will furnish the City of Scottsdale with a certificate 
of insurance on a standard insurance industry ACORD form. The ACORD 
form must be issued by an insurance company authorized to transact 
business in the State of Arizona. The certificates of insurance should be 
emailed annually to realestate@scottsdaleaz.gov and mailed to the City 
address in Section 15, Notice. 

 
B.  The District, its subcontractor, and its subconsultants 

must procure and maintain, until all of their obligations have been 
discharged, insurance against claims for injury to persons or damage to 
property, which may arise from or in connection with the performance of 
the work to construct and install the Improvements and any other work 
under this Agreement (“Work”) by the District, its agents, representatives, 
employees, or subcontractors. If any Work under this Agreement is 
subcontracted in any way, District must execute a written agreement with 
its subcontractor containing the same Indemnification clause and Insurance 
Requirements stated in this Agreement protecting City of Scottsdale and 
District. District will be responsible for executing the agreement with its 
subcontractor and obtaining Certificates of Insurance verifying the 
insurance requirements.  

 
C.  The insurance requirements are minimum 

requirements for this Agreement and in no way limit the indemnity 
covenants contained in this Agreement.  

 
D.  The City in no way warrants that the minimum limits 

contained in this Agreement are sufficient to protect the District from 
liabilities that might arise out of the performance of the Work under this 
Agreement by the District, its agents, representatives, employees, 
subcontractor, or subconsultants, and the District is free to purchase any 
additional insurance as may be determined necessary. 
 

mailto:realestate@scottsdaleaz.gov
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18.3 Minimum Scope and Limits of Insurance.   
 

A.  Commercial General Liability - Occurrence Form 
Commercial General Liability: District must maintain “occurrence” form 
Commercial General Liability insurance with a limit of not less than 
$1,000,000 for each occurrence, $2,000,000 Products and Completed 
Operations Annual Aggregate, and a $2,000,000 General Aggregate limit. 
The General Liability/General Aggregate Limit must be a Per Location 
General Aggregate. The policy must cover liability arising from premises, 
operations, independent contractors, and personal injury and advertising 
injury. If any Excess insurance is utilized to fulfill the requirements of this 
paragraph, the Excess insurance must be “follow form” equal or broader in 
coverage scope than underlying insurance.  

 
B.  Automobile Liability - Any Auto or Owned, Hired 

and Non-Owned Vehicles Vehicle Liability: If any vehicle is used in the 
performance of the Work that is the subject of this Agreement, the District 
must maintain Business/Automobile Liability insurance with a limit of 
$1,000,000 each occurrence on District owned, hired, and non-owned 
vehicles assigned to or used in the performance of the District’s Work or 
services under this Agreement. If any Excess insurance is utilized to fulfill 
the requirements of this paragraph, the Excess insurance must be “follow 
form” equal or broader in coverage scope than underlying insurance.  

 
C.  Workers’ Compensation and Employers Liability 

Insurance: District must maintain Workers’ Compensation insurance to 
cover obligations imposed by federal and state statutes applicable to 
District’s employees engaged in the performance of Work or services under 
this Agreement and must also maintain Employers’ Liability Insurance of 
not less than $100,000 for each accident, $100,000 disease for each 
employee, and $500,000 disease policy limit.  

 
18.4 Required Insurance Provisions and Endorsements.  The 

Commercial General Liability and Automobile Liability policies are to 
contain, or be endorsed to contain, the following provisions: 
 

A.  The City, its officers, officials, agents, and 
employees are additional insureds with respect to liability arising out of 
activities performed by, or on behalf of, the District including the City's 
general supervision of the District or its subcontractor; Products and 
Completed operations of the District or its subcontractor; and automobiles 
owned, leased, hired, or borrowed by the District or its subcontractor. 
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B.  The City, its officers, officials, agents, and 
employees must be additional insureds to the full limits of liability 
purchased by the District or its subcontractor even if those limits of liability 
are in excess of those required by this Agreement. 

 
C.  The insurance coverage of the party performing the 

Work must be primary insurance with respect to the City, its officers, 
officials, agents, and employees. Any insurance or self-insurance 
maintained by the District, its officers, officials, agents, and employees 
must be in excess of the coverage provided by the contractor for the District 
and must not contribute to it.  

 
D.  The insurance of the party performing the Work must 

apply separately to each insured against whom claim is made or suit is 
brought, except with respect to the limits of the insurer’s liability.  

 
E.  Coverage provided by the party performing the Work 

must not be limited to the liability assumed under the indemnification 
provisions of this Agreement.  

 
F.  The policies must contain a waiver of subrogation 

against the City, its officers, officials, agents, and employees, for losses 
arising from Work performed by the contractor for the District.  

 
G.  The party performing the Work, its successors, 

and/or assigns are required to maintain Commercial General Liability 
insurance as specified in this Agreement for a minimum period of 3 years 
following completion and acceptance of the Work. The party performing 
the Work must submit a Certificate of Insurance evidencing Commercial 
General Liability insurance during this 3-year period containing all the 
insurance requirements from this Agreement, including naming the City of 
Scottsdale, its agents, representatives, officers, directors, officials, and 
employees as Additional Insured as required.  
 

2. Use Rights of the Improvements.  Exhibit “Page USE-3” of the Agreement is 
hereby deleted and replaced by Revised Exhibit “Page USE-3” attached hereto and incorporated 
herein by reference, which shall govern the use rights of City and District for the area depicted, 
including the Improvements.   

 
3. Maintenance Responsibility for Improvements.  Exhibit “Page MTN-3” of the 

Agreement is hereby deleted and replaced by Revised Exhibit “Page MTN-3” attached hereto and 
incorporated herein by reference, which shall govern the maintenance and replacement obligations 
of City and District for the area depicted. 
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4.  Ownership.  Exhibit “Page OWN-3” of the Agreement is hereby deleted and 

replaced by Revised Exhibit “Page OWN-3,” attached hereto and incorporated herein by reference, 
which depicts the ownership and access of City and District for the area depicted. 
 

5. Acknowledgment of Differences in Use Rights.  The City and District acknowledge 
that that the exhibits to the original Agreement were intended to be preliminary, that the 
improvements depicted were not constructed exactly as outlined, and that the library on the District 
Parcel is the District’s and not shared use. Further, the City and District acknowledge that despite 
the differences in the underlying improvements, the overall use rights and maintenance 
responsibilities are substantially the same, with a few exceptions.  In lieu of updating the exhibits 
at this time, City and District acknowledge the following differences that affect their use rights: 

 
5.1 USE-1.  Related to Exhibit “Page USE-1,” the City aquatic center and 

related improvements were built in a different location on the City Parcel, and the Lighted Tennis 
Courts denoted as “SCHEDULED” were not constructed.  

 
5.2 USE-2.  Related to Section 9 of the Agreement and Exhibit “Page USE-2,” 

the Future Library Site and Media Center Library on the District Parcel are not shared use or joint 
access and are solely the District’s use. 
 

5.3 USE-5.  Related to Exhibit “Page USE-5,” the Open Activity Area and 
Lighted Sand Volleyball denoted as “SCHEDULED” were not constructed because the City 
aquatic center and related improvements were built in that location.  
 

5.4 USE-6.  Related to Exhibit “Page USE-6,” the joint access Maintenance 
Yard has been expanded by City for its use and storage.  

 
6. Notice Addresses.  City and District confirm the addresses for giving notices as 

stated in Section 15 of the Agreement, except that:  
 

CITY:   Community Services Administrator 
  City of Scottsdale 

7447 East Indian School Road, Suite 300 
Scottsdale, Arizona  85251 

 
  COPY TO:  City Attorney 
    City of Scottsdale 
    3939 North Drinkwater Boulevard 

Scottsdale, Arizona  85251 
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DISTRICT:   Superintendent 
  Scottsdale Unified School District No. 48 
  Mohave District Annex 
  8500 E. Jackrabbit Road 

Scottsdale, AZ  85250 
 
  COPY TO:  General Counsel 

  Scottsdale Unified School District No. 48 
  Mohave District Annex 
  8500 E. Jackrabbit Road 

Scottsdale, AZ  85250 
 

7. Effect.  Except as expressly modified by the provisions of this First Amendment, 
the Agreement shall continue in full force and effect. In the event any inconsistencies exist between 
the terms of this First Amendment and the Agreement, this First Amendment shall control. This 
First Amendment is hereby incorporated by reference into the Agreement. 
 

8. Integration.  This First Amendment constitutes the entire agreement between the 
parties with respect to amending the Agreement and supersedes any prior agreement, 
understanding, negotiation, draft agreements, discussion outlines, correspondence and 
memoranda, or representation regarding amending the Agreement.   
 

9. Third-Party Beneficiaries.  There are no third-party beneficiaries to this First 
Amendment.   

10. Conflict of Interest.  This First Amendment and the Agreement may be canceled by 
either party pursuant to A.R.S. § 38-511. 

 
11. Recording.  Within 10 working days of this First Amendment being approved and 

executed by the parties, the District will cause it to be recorded in the Office of the Maricopa County 
Recorder and will provide the City with an original of the recorded document.  Additionally, after the 
First Amendment is approved and executed by the parties, the City will cause the temporary 
construction easement in favor of the District, in substantially the form and substance attached as 
Exhibit 2, to be recorded in the Office of the Maricopa County Recorder and will provide the District 
with a copy of the recorded document. 

 
12. Counterparts.  This First Amendment may be executed in any number of 

counterparts, all such counterparts shall be deemed to constitute one and the same instrument, and 
each of said counterparts shall be deemed original hereof. 
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IN WITNESS WHEREOF, this First Amendment is made as of the date first above stated. 

 
SCOTTSDALE UNIFIED SCHOOL 
DISTRICT NO. 48 OF MARICOPA 

       COUNTY, ARIZONA (“District”) 
 
             
 
       By      
 
       Its      

 
 

INTERGOVERNMENTAL AGREEMENT DETERMINATION 
 

As attorney for SCOTTSDALE UNIFIED SCHOOL DISTRICT NO. 48 OF MARICOPA 
COUNTY, ARIZONA, I have reviewed this document and determined that it is in proper form 
and it is within the powers and authority granted under the laws of this State to such public body.   
 
 
            
     Jennifer N. MacLennan, Esq. 
     Gust Rosenfeld P.L.C. 
 
 

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]  
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       CITY OF SCOTTSDALE, an Arizona 

municipal corporation (“City”) 
ATTEST: 
              
       David D. Ortega, Mayor 
Ben Lane, City Clerk 
        
REVIEWED BY: 
 
      
William B. Murphy, Assistant City Manager 
 
 
______________________________ 
George Woods Jr., Risk Management Director 
 
 

INTERGOVERNMENTAL AGREEMENT DETERMINATION 
 

In accordance with the requirements of A.R.S. § 11-952(D), the undersigned attorney for 
CITY OF SCOTTSDALE, an Arizona municipal corporation, acknowledges that (i) she has 
reviewed this document on behalf of her client and (ii) as to her to client only, has determined that 
it is in proper form and it is within the powers and authority granted under the laws of the State of 
Arizona to the City of Scottsdale.  
 
 
              
       Sherry R. Scott, City Attorney 
       By: Kimberly Campbell 

Senior Assistant City Attorney  
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EXHIBIT 1 
DEPICTION OF IMPROVEMENTS 
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EXHIBIT 2 
FORM OF TEMPORARY CONSTRUCTION EASEMENT  

 
WHEN RECORDED, RETURN TO: 
CITY OF SCOTTSDALE 
ONE STOP SHOP/RECORDS 
(Ruth Johnson) 
7447 E. Indian School Road, Suite 300 
Scottsdale, AZ 85251 

 
Exempt from Affidavit of Value 

under A.R.S. § 11-1134(A)(2, 3) 
 

 

CITY OF SCOTTSDALE 
TEMPORARY CONSTRUCTION EASEMENT  

 
   

 
       

 Project Name:  Desert Canyon Elementary Bench and Shade Project      
 

   
FOR ONE DOLLAR ($1.00) and other good and valuable consideration received the City of 
Scottsdale, an Arizona municipal corporation (“Grantor”), does hereby grant to the Scottsdale 
Unified School District No. 48 of Maricopa County, Arizona, a political subdivision of the State of 
Arizona (“Grantee”), a temporary, non-exclusive easement upon, over, under, and across the 
parcel of land (the “Property”) described and shown on Exhibit “A,” attached to and made a part 
of this document.  The purpose of the easement is for the construction and installation of a 
concrete sidewalk, benches, and shade structure adjacent to Desert Canyon Elementary School 
(“Project”). This easement will expire thirty days from completion of the Project.  

Grantor hereby warrants and covenants to Grantee and its successors and assigns that Grantor 
is lawfully seized and possessed of the Property; that Grantor has a good and lawful right to make 
the conveyance described herein. 

The Grantee agrees to indemnify, defend, and hold the Grantor, its employees, officials, 
representatives, officers, and agents harmless for, from, and against and to be responsible for, 
any and all bodily injury or property damage claims, damages, losses, and expenses relating to, 
arising by reason of the Grantee’s acts or omissions in the course of its construction activities, 
and any and all other activities in connection with this Temporary Construction Easement. 

The person executing this document on behalf of a corporation, trust or other organization 
warrants his or her authority to do so and that all persons necessary to bind Grantor have joined 
in this document.   

DATED this _____ day of _______________, 2021.   
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GRANTOR:   City of Scottsdale 

 

 ______________________________________ 

 

 By: ___________________________________ 

 

 Its: ___________________________________ 
 
 
STATE OF ARIZONA  ) 
    ) ss. 
COUNTY OF MARICOPA ) 
 
 The foregoing instrument was acknowledged before me this ___ day of ___________, 
2021, by ________________________, the _______________________ of the City of 
Scottsdale, Arizona, an Arizona municipal corporation.  
 
     _____________________________________ 
       Notary Public 
 
(Affix Notary Seal Here) 
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EXHIBIT “A” TO 
CITY OF SCOTTSDALE 

TEMPORARY CONSTRUCTION EASEMENT 
 

Description and Depiction of Easement Area 
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EXHIBIT 3 
ACCESS EASEMENT FOR IMPROVEMENTS 
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REVISED EXHIBIT PAGE USE-3 
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REVISED EXHIBIT PAGE MTN-3 
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